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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR::TEZPUR 

 

M. R. Case No. 18 of 2016 

 
SMT RUMI DAS 

W/O:  SRI SUBHASH @ PROBHAT DAS 

R/O:BAM PORBATIA BHOGI CHUBURI,  

P/S: TEZPUR 

DISTRICT: SONITPUR 

…………PETITIONER/1st PARTY   

    VERSUS 

SRI SUBHASH @ PROBHAT DAS  

S/O:LATE JAGADISH DAS  

R/O:KOLAKUCHI GAON (NEAR SHIV MANDIR) 

P/S: MISSAMARI 

DISTRICT: SONITPUR, ASSAM 

      ………OPPOSITE PARTY/2nd PARTY 

 

PRESENT 

Ms. Juhi Gogoi,B.Sc, LL.M, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur 

 

Evidence recorded on: 25.10.2016, 27.02.2017 & 31.10.2017 

Argument heard on: 19.04.2018 & 07.05.2018 

Judgment delivered on: 21.05.2018 

For the Petitioner: Smt. Dulumoni Sinha, Sri. Rupjyoti Borah &OrsLd. Advocates 

For the Opposite Party: Sri. Mr. Moinul Islam Ld. Advocate 
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FINAL ORDER 

1. This instant case for maintenance has arisen out of the petition filed by Smt. Rumi 

Das (hereinafter referred to as the 1st party) u/S- 125 Cr.P.C whereby she is seeking 

a monthly allowance of Rs.Ten Thousand only (Rs10,000/-) for herself, fromSri 

Subhash @ Probhat Das (hereinafter referred to as the 2nd party). 

 
2. The case of the 1st party as averred in the petition is that the marriage of the 1st 

party and the 2nd party was solemnized in the year 1987 as per Hindu ritesand 

rituals. After solemnization of marriage both of them resided as husband and wife 

ina rented house at BiswanathCharialiBalipukhuriGaon till one year and after that 

they resided at Tezpur near Darrang College in a rented house. After few months, 

the 2nd party, started quarrelling with the 1st party on trivial issues and started to 

harass her mentally. Thereafter, a baby boy was born to them on 07.02.1989 but 

the accused continued to torture the petitioner. The 2nd party used to assault the 1st 

party physically in a drunken state on several occasions. The 2nd party after leaving 

the 1st party and her child alone did not come to his house for 2-3 days. For the sake 

of the future of her son, she tolerated the harassment meted out to her by the 2nd 

party. The 2nd partyruns a tea hotel at Kolakuchi and earns Rs. 20,000/- to 22,000/-

per month. She stated that her son, namely Rajib Das is an Engineering student and 

after completion of his course he is unemployed and since November, 2013 the 2nd 

party stopped providing her and her son any expenses. Since, the 1st party has no 

any income source and till date her son is unemployed, she is facing financial 

hardship and is unable to maintain her life.The 2nd party during the life time of the 

1st partyalso got married to another woman namely Lakhmi Das on 20nd February, 

2015 and now both were living as husband and wife at Kolakuchi. On 30.01.2016 the 

petitioner along with her son, elder sister went to the house of the 2nd party at 

Kolakuchito discuss the matter with him but the 2nd party had assaulted the 1st party 

with a wooden stick on her head and caused her grievous injury and also given 

slapped as well as blows to his son. The 2nd party had also beaten the elder sister of 

the petitioner. Thereafter, the petitioner had lodged a case against the 2nd party 

before the Missamari PS and accordingly the Missamari PS registered the same 



 

MR Case No. 18/2016 Page 3 
 

asMissamari PS Case No. 14/16 u/S- 341/294/325/506 of IPC and send the 1st party 

to Tezpur Medical College for her medical treatment. Finding no other way, the 1st 

party had to file the instant case for maintenance. 

 

3. Notice was issued to the 2nd Party and the 2nd party on appearing, filed his written 

statement, wherein, he has admitted the marriage between him and the 1st party but 

has denied the other allegations labelled against him and further stated that the 1st 

party by her own will left his house in the year 2000. Moreover, he also purchased a 

plot of land in the name of the 1st party and constructed a house and handed over 

all the properties in the name of the 1st party. It is further stated that he is a labour 

and earns Rs. 3000/- per monthand have stated that the case of the 1st party is 

liable to be dismissed since her case is false and a concocted one.  

 

4. To prove her case the 1st party has examined herself as P.W.1 and Sri. 

HillolPratimNath as P.W-2. The 2nd party has examined Sri BimalKarmakar as D.W-1. 

I have heard arguments rendered on behalf of both the parties. 

 

5. Upon perusal of the case record and the submission made by the Learned Counsels 

for both the parties, I am framing the following points of determination for the sake 

of proper adjudication of the present case ,- 

 

(a) Whether the 2nd party having sufficient means has 

neglected or refused to maintain his wife (1st party)? 

 

(b) Whether the 1st party is unable to maintain herself? 

 

(c) Whether the 1st party without any sufficient reason 

refuses to live with her husband (2nd party)?  

 

(d) Whether the 1st party is entitled to the maintenance 

as prayed for and if so, to what extent? 
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DISCUSSION, DECISION AND REASONS THEREOF: 

For the sake of convenience and brevity, the point no- (I) and point no- (II) are 

discussed together:- 

 
6. The solemnization of marriage with the 1st party is admitted by the 2nd party in his 

written statement and the facts admitted need not be proved. P.W-1Smt. Rumi 

Das, who is the petitioner/1st party of this case has clearly stated in her evidence 

that after marriage the 2nd party used to get angry for not liking the food which she 

cooked and threw it towards her. The 2nd party used to stay away from house for 

15-20 days. The 2nd party maintained her and her child till November, 2013 but 

thereafter he has not maintained them. Now, he has a tea stall at Kolakuchi and 

sweet shop. She stated that the opposite party earns Rs. 20,000/- to Rs 25,000/- per 

month. He financed their son’s education at Girijananda Engineering College. She 

stated that she has no income and her mother is maintaining her and their son. She 

further stated that the opposite party has solemnized second marriage withLakhi 

Das. 

 

7. PW 2, Sri HillolPratimNathwho used to be the neighbour, stated in his evidence that 

the 2nd party used to stay separately for his work but since 2012, they are separated 

and they do not visit each other. He stated that the 1st party has no income and the 

2nd party runs a hotel at Kolakuchi. The opposite party has educated his son at 

Girijananda Engineering College. But since November, 2013, the opposite party has 

refused to pay any maintenance to the petitioner. He stated that the opposite party 

has solemnized second marriage.  

 

8. During the cross-examination of P.W-2, he stated that he did not know whether the 

2nd party is the owner of the hotel or not and that the opposite party is about 50 

years of age.He stated that the petitioner has medical problems. 

 

9. The defence side examined Sri BimalKarmakaras D.W-1, who stated that he knows 

the 2ndparty Sri Subhash Das since 20 years long and the 2nd party stayed in his 
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house since three years back and as the 2nd party is sick he mostlystays at his 

house and at times go for work. He heard that the 2ndparty constructed a house for 

the petitioner at TezpurMorhateteli.He stated that while the 2nd party was working 

as cook in a shop, his wife/petitioner along with four persons visited the said shop 

and has assaultedthe 2nd party and on hearing the commotion he came out from his 

shop and saw the police taking away the four persons. 

 

10. In his cross examination, he stated thatthe 2nd party used to work as a cook in a 

sweet shop one year ago. The 2nd party started his conjugal life with his 2nd wife for 

about five months. He did not know when and from where the 2nd party married the 

1st party. He stated that Riju is the owner of the sweet shop in which 2nd party 

works and he is still alive. He also did not remember as to when the 1st party along 

with four persons assaulted the 2nd party and the case lodged by the 1st party for 

assaulting her sister and son is still pending in Court. He had also seen blood oozing 

out of the 1st party and another lady on the day of incident. The 2nd party has never 

been admitted in hospital for his sickness.  

 

11. It is seen from the aforesaid testimonies that the evidence of P.W-1 is fully 

corroborated by P.W-2 and the defence could not shake the credibility of the 

witnesses by cross-examination. It is clear that the 2nd party maintained the 1st party 

and her son till November, 2013 but thereafter he has not paid any heed towards 

hisfamily. The fact of second marriage solemnized by the 2nd party during the 

lifetime of the 1st party is admitted by PW-2 and D.W-2 which itself amounts to a 

crime and forms another ground for neglecting and refusing to maintain the 1st 

party.  

 

12. The 2nd party has pleaded that he is a patient of high blood pressure and 

bronchocele since long but the same has not been supported with any medical 

documents. Moreover, D.W-2 affirmed that 2nd party has never been admitted in 

hospital for his sickness and he does his treatment by his own money whenever 

needed.Fact also remains clear that till November, 2013 the 2nd party used to 

maintain the 1st party and her son. Thus, if the 2nd party used to maintain his family 

earlier then in absence of any physical disability he is still considered to be 
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aphysically fit man of average age and is deemed to be capable of earning his 

livelihood and maintain his family.  

 

13. The plea of low income or lack of income is not tenable, as once a person has 

capacity to earn, he cannot escape his liability to maintain under Section- 125 of 

CrPC(held in Durga Singh Lodhi vs.Prembai, 1990 CrLJ 2065). It wasalso held 

in Chander Prakash vs. Shila Rani, AIR 1968 Del 174 that “ even the husband 

may be insolvent or a professional beggar, or a minor or a monk, but he must 

support his wife so long ashe is able bodied and can eke out his livelihood”. Thus, it 

is the solemn duty of the 2nd party being the husband of the 1st party of maintaining 

his wife and he cannot run away from his duty. 

 

14. Although the income of the 2nd party could not be put forth in exact figures owing 

to lack of documentary proof and the nature of his work, but from the evidence of 

P.W-1, P.W-2 and D.W-1 it can be derived that the 2nd party works as a cook in a 

sweet shop and it can be assumed that he earns an amount of Rs. 500/- per day on 

an average. Even though the 2nd party has stated in his written statement that he is 

a daily labourer, the same cannot be held to be true as because D.W-2 who has 

known the 2nd party from 20 years and in whose house the 2nd party is residing since 

three years, also deposed that the 2nd party used to work as a cook making sweets 

in a tea stall one year back.  

 

15. The claim of the 1st party is that she has no income of her own. The 2nd party has 

not contested the plea of the 1st party, as no suggestion denying the same was put 

to the 1st party during her cross – examination and no such plea is also available in 

the written statement of the 2nd party. Rather, the 1st party in her cross-examination 

deposed that she is living over the land given to her by her mother and hence,it can 

be held that the 1st party has no income of her own and is dependent on others for 

her sustenance. 

16. In view of the above discussion, it is found that the 2nd party, in spite of having 

sufficient means has neglected to maintain his wife and the 1st party has no income 
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of her own. Thus, the points for determination no- (I) and (II) are decided in 

affirmative and in favour of the 1st party. 

 

Point No. (iii):- 

17. In PellakuruSaymalamma vs. PellakuruSambaiah, 1988 CrLJ 1891, it was 

held that “the wife is entitled for the maintenance once she proves that the husband 

has married another woman or kept a mistress without further proof of any 

negligence or ill-treatment on the part of the husband unless the husband proves 

that he is maintaining the wife by paying something in kind or cash”. Here, in the 

instant case, it has been proved by the evidence of the 1st party, P.W-2 and even 

D.W-2 that the 2nd party has contracted second marriage. Hence, without dealing 

further with any other proof of ill-treatment meted out to the 1st party and having 

regard to the fact that the 2nd party failed to prove that he is maintaining the 1st 

party, it can be held that the 1stparty is forced to reside separately and is entitled to 

maintenance. 

18. In view of the above discussion, it is found that the 1st party has been compelled to 

live separately and this point for determination is decided in favour of the 1st party. 

Point No. (iv):- 

19. Now considering the observations and discussions made in the foregoing points it is 

found that the 1st party is entitled to maintenance. The 1st party has claimed that she 

should be given maintenance of Rs. 10,000/- per month. Now as found in the 

foregoing paragraphs the 2nd party has sufficient income to maintain his wife and if 

he was able to do so till November, 2013 there is no reason why he cannot do so 

now. 

 

20. Hence considering the facts and circumstances of this case, as regards the quantum 

of maintenance is concerned, in my considered opinion, a maintenance amount of 

Rs. 3000/- per month towards 1st party would be just and proper for the 1st party to 

maintain a proper life in the present cost-escalating market scenario. 
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ORDER 

21. Situated thus, the 2nd party is directed to pay maintenance of Rs. 3000/- per month 

to his wife (1st party), from the date of this Order.  

 

22. The proceeding is accordingly disposed of on contest. 

 

Pronounced by me in this open Court, this 21st day of May, 2018 and given 

under my hand and seal of this Court. 

 

 

 

(Ms. Juhi Gogoi) 

Judicial Magistrate First Class,  

Sonitpur::Tezpur 

 

Dictated and corrected by me:- 

 

      (Ms. Juhi Gogoi) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 

 

Dictation taken and transcribed by me: 

           Sri JanmoniDeka (Steno) 
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A-N-N-E-X-U-R-E 

 

1. 1st Party Witnesses: 

 
P.W-1: Smt. Rumi Das. 

P.W-2: Mr.HillolPratimNath. 

 
2. 2nd Party Witnesses: 

                D.W-1: Sri. BimalKarmakar. 

 

3. 1st Party Exhibits:- NIL 

 

4. 2nd Party Exhibits:- NIL   

 

 

 

 

 

Ms. Juhi Gogoi 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


